
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



160 UNIVERSITY OF PENNSYLVANIA LAW REVIEW 

The Treaty Power and the Tenth Amendment. — In 1913, 
Congress passed an Appropriation Act for the Department of 
Agriculture, 1 one of the provisions of which protected migratory 
birds by fixing a penalty on anyone who destroyed or captured 
them. A citizen of Arkansas was indicted in the U. S. District 
Court for violation of the act 2 . Judge Trieber sustained a demurrer 
to the indictment and declared the law unconstitutional, since 
migratory birds are owned by the state in which they are found, 
and regulations controlling their destruction and capture are a 
matter exclusively within the state's power, and are not within the 
province of Congressional action. 

In 1916, a treaty was concluded between the United States 
and Great Britain for the protection of certain migratory birds. 3 
To enforce this treaty, Congress passed an act to protect specified 
birds by fixing a penalty on anyone who destroyed or captured 
them. 4 Again, it was a citizen of Arkansas who offended and vio- 
lated this statute; and again, Judge Trieber presided at the crimi- 
nal prosecution. This time, however, the judge overruled the de- 
murrer to the information, and thereby sustained the act of Con- 
gress. 6 

Comparing these two decisions, it is at once apparent that, 
in the court's opinion, a treaty is valid, and may be made effective 
by appropriate legislation, although, if it were a statute, it would 
be unconstitutional, as affecting rights exclusively under control 
of the states. Or, in other words, the treaty power under the Con- 
stitution can abrogate rights reserved to the states, whereas the 
power of Congress to enact statutes cannot. 

Before discussing the relative limits of the treaty making 
power and the power of Congress to enact statutes, it is necessary 
to determine whether the subject in question, namely, the control 
of migratory birds, is one which is exclusively within the power 
of the states. If birds are the property of the nation, the states 
would have no power to regulate or prohibit the hunting or killing 
of them. But in every case in which the question has arisen, the 
courts have recognized the rule that "animals, denominated as 
game, are owned by the states, not as proprietors, but in their 
sovereign capacity, as the representatives and for the benefit of 
all their people in commom. " 6 This has had the approval of the 
United States Supreme Court in every case which has come before 
it. 7 The power to control the killing of game is nowhere in the 

1 37 Stat. 828, 847, c. 145. 

2 U. S. v. Shauver, 214 Fed. 154 (1914). 

* 39 Stat. 1702. 

4 40 Stat. 755, c. 28. U. S. Comp. Stat. 1918, p. 1795. 

* If. S. v. Thompson, 258 Fed. 257 (1919). 

* U. S. v. Shauver, supra. 

7 Martin v. Waddell, 41 U. S. 367 (1842); McCready v. Virginia, 94 U. S. 
391 (1876); Smith v. Maryland, 59 U. S. 71, 74 (1855); Manchester v. Massa- 
chusetts, 139 U. S. 240 (1890); Lawton v. Steele, 152 U. S. 133 (1893); Geer v. 
Connecticut, 161 U. S. 519 (1895); The Abby Dodge, 223 U. S. 166 (1911). 
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Constitution delegated to the federal government. It was urged 
in certain cases, 8 however, that under the so-called "general wel- 
fare" clause, 9 the national government had this dormant right, 
particularly since the national government could protect migra- 
tory wild game with a greater degree of success than could a state 
government. This contention is best answered by the court's 
opinion in a case 10 wherein a similar argument was presented: "But 
the proposition that there are legislative powers affecting the nation 
as a whole, which belong to, although not expressed in, the grant 
of powers, is in direct conflict with the doctrine that this is a govern- 
ment of enumerated powers. That this is such a government, 
clearly appears from the Constitution, independently of the am- 
endments, for otherwise there would be an instrument granting 
certain specified things made operative to grant other and distinct 
things. This natural construction of the original body of the Con- 
stitution is made absolutely certain by the Tenth Amendment. 
This Amendment, which was seemingly adopted with prescience 
of just such contention as the present, disclosed the wide spread 
fear that the national government might, under the pressure of a 
supposed general welfare, attempt to exercise powers which had 
not been granted. With equal determination the framers intended 
that no such assumption should ever find justification in the origi- 
nal act, and that, if in the future further powers seemed necessary, 
they should be granted by the people in the manner they had pro- 
vided for amending the act." The reservation to the states of 
the power to control the hunting and killing of migratory birds, 
is therefore, "made certain" by the Tenth Amendment. An act 
of Congress cannot usurp or abrogate that power. Can a treaty? 
The recently decided case of U. S. v Thompson, 11 referred to above, 
holds that it can. 

The Constitution declares 12 that the President "shall have 
power, by and with the . . . consent of the Senate, to make 
treaties". It expressly prohibits a state from making treaties, 13 
and provides that "this Constitution, and the laws of the United 
States made in pursuance thereof, and all treaties made . . . 
under the authority of the United States, shall be the supreme law 
of the land." 14 

These phrases tell us simply in whom the power to make 
treaties resides, to whom it is denied, and that a treaty made under 
the authority of the United States is on a parity with an act of 
Congress which is constitutional; and that the Constitution along 
with them, is the supreme law of the land. No clause in the Con- 

e U. S. v. Shauver, supra; U. S. v. McCullagh, 221 Fed. 288 (1915). 

9 Art. IV, Sec. 3, sub-sec. 2. 

10 Kansas v. Colorado, 206 U. S. 46, 89 (1906). 
11 258 Fed. 257. 

"Art. II, Sec. 2, cl. 2. 

13 Art. I, Sec. 10, cl. 1. 

14 Art. VI, cl. 2. 
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stitution specifies what may be the subject-matter of a treaty. 
But even those who would grant the widest limits to the treaty- 
making power do not on that account assert that the President and 
the Senate have a limitless field of subjects about which to negotiate 
with foreign countries. 15 On the contrary, all are agreed that the 
treaty-making power has limits; but none defines those limits 
clearly, and no two seem agreed on the line of demarcation between 
what things can be done by treaty and what things cannot. 

To the Constitution itself we must go to determine where 
that limiting line is to be placed. In the second clause of Art. vi 
we learn that " treaties made under the authority of the United States ' ' 
shall be the supreme law of the land. So we discover that to be 
a valid document, a treaty must be made "under the authority of 
the United States. " Just what does that qualifying phrase mean? 
Comparing it with the first clause of Sec. 10, Art. i, which ex- 
pressly denies treaty-making power to the state government, it 
appears that these two clauses were meant to be in antithesis — the 
one prohibiting the power to the state, the other granting it to the 
federal government The subjects over which the federal govern- 
ment has authority can be ascertained from the Constitution it- 
self. Now, if a treaty to be valid must be under the authority of 
the federal government, by the limits placed on the authority of 
that federal government in the Constitution it can be determined 
what are the subjects concerning which treaties can be made. In 
a like manner, also, it is possible to fix upon those things which 
cannot be made the subject matter of treaties by ascertaining what 
authority is denied the federal government. 

The Tenth Amendment sets forth in no uncertain language 
that " the powers not delegated to the United States by the Consti- 
tution, nor prohibited by it to the States, are reserved to the States 
respectively, or to the people." How, then, can a treaty which 
abrogates one of these "reserved powers" be possibly construed 
to be "under the authority of the United States" as required by 
Article VI? The Constitution says that the state government 
and not the federal government, shall have authority over such 
things — and the Constitution is "the supreme law of the land." 
One recent writer goes so far as to say that those "powers of the 
states, having never been given up to the federal government, are 
no more subject to that government than they are to the govern- 
ment of Great Britain." 16 

"The Cherokee Tobacco Case, 78 U. S. 616, 620 (1870); De Geofroy v. 
Riggs, 133 U. S. 258, 267 (1889); Downes v. Bidwell, 182 U. S. 244, 317, 370 
(1901); A. A. Bruce, in 45 U. of P. Law Rev. 693, 698; Wm. Draper Lewis, in 
46 U. of P. Law Rev. 73, 80-82; W. R. Vance, in 10 Illinois Law Rev. 679, 681; 
Elihu Root, in 1 Araer. Jour, of International Law 273, 279; Butler: The Treaty- 
making Power of the United States, Sec. 2, p. 4; Cooley: Constitutional Law, 
p. 103. 

16 Henry St. George Tucker: Limitations on the Treaty-Making Power, 
P- 390. 
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To carry their argument to a logical conclusion, those who 
hold that Article VI is in no way modified by the Tenth Amend- 
ment must come forth boldly and assert that the federal govern- 
ment, by treaty, can cede a part of the territory of any state, or 
indeed, all the state, to a foreign country. There are but few who 
go that far. 17 The weight of opinion is against such an absolute 
power. 18 And, indeed, when the question did arise over the bound- 
ary in Maine between Great Britain and the United States, the 
federal government did not even pretend to assert the right. On 
the contrary, the Secretary of State asked Maine and Massachu- 
setts to appoint commissioners, and assured them that no treaty 
would be submitted to the Senate that did not meet their unani- 
mous approval. 19 

It is a far cry from the vital question of ceding a state's land, 
to the comparatively insignificant question of regulating the de- 
struction of migratory birds. But they are one in principle; for 
both are things denied to the federal government by the Tenth 
Amendment. The most ardent champion of a limitless treaty- 
power would not assert that the President and two-thirds of the 
Senate, under the guise of making a treaty, could take from Con- 
gress the power of declaring war, or subordinate it in the exercise 
of that power to the will of any other body, be it state, national, or 
foreign. Indeed no judge, no statesman, no writer contends that 
the treaty-making power can alter the form of our government or 
the general departmental construction of the government, or the 
constitution of any of the departments; or that it can deprive the 
federal government or any of its departments of its delegated pow- 
ers, or transfer such power to another department; or that it can 
exercise a power confided to another department of the federal 
government. 20 How, then, is it possible for the treaty making 
authority to exercise a power prohibited to the federal government 
or reserved to the States? For all these powers are apportioned 
by the same Constitution; and in interpreting it, we must read 
from all four corners, and give to each of its principles equal con- 
sideration and value. One writer picturesquely says: "If the 
treaty-power may not invade the powers of Congress, or the Judi- 
ciary, or the President, would not the same prohibition apply to 
any other branch of the federal government as well as to those? 
Surely there is no peculiar sanctity that doth hedge Congress, 

17 Lattimore v. Poteet, 39 U. S. 4, 13-14 (1840); A. K. Kuhn, in 7 Colum- 
bia Law Rev. 172, 179; Butler: The Treaty-Making Power of the United States, 
Chap. XVI; Kent's Commentaries, vol. I, p. 167 note b. 

18 Fort Leavenworth R. R. v. Lowe, 1 14 U. S. 525, 540-1 (1884); Geofroy v. 
Riggs, 133 U. S. 258, 267 (1889); Downes v. Bidwell, 182 U. S. 244 (1900); A. A. 
Bruce, in 45 U. of P. Law Rev. 693, 699; Henry St. George Tucker: Limita- 
tions on the Treaty-Making Power, Chap. X; Woolsey: Introd. to Study of 
International Law, Sec. 103, p. 167. 

19 Works of Daniel Webster, vol. V, p. 99; vol. VI, p. 272. 

20 For a complete discussion of these points, see article by Wm. E. Mikell 
in 57 U. of P. Law Rev. 435 and 528. 
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the Judiciary, or the President, which should be denied to the 
states — as integral parts of the federal government. Must the 
treaty-power timidly pause at the doors of Congress, at the thresh- 
hold of the Hall of Justice, or at the doorstep of the White House 
and confess its impotency to deprive any one of them of one jot or 
tittle of their constitutional power, and yet with measured tread 
march ruthlessly over the states which constitute the basic founda- 
tion of the government itself? 21 

To maintain the unlimited supremacy of the treaty-making 
power by deciding that it can abrogate the rights reserved to the 
states, is to rewrite Article VI so as to read: "The Federal Govern- 
ment . . . and all treaties made under the authority of the 
Federal Government, shall be the supreme law of the land." But 
the Constitution does not say that. The Constitution, as amended 
does not embrace federal powers only. It is an instrument which 
reserves certain powers to the states just as much as it is one which 
declares the power of the national government. The federal judge 
protected those state powers against the act of the President and 
a majority of the Senate and House of Representatives." To be 
consistent — and incidentally, to follow the Constitution — he should 
have protected them against the act of the President and two thirds 
of the Senate. 23 

A.L. 

The Continuance to Work under Unusual Additional 
Risks as a Bar to Recovery for Personal Injuries Sus- 
tained. — It is clearly settled law in the United States that a party 
subjected to the negligent act of another where a duty to avoid such 
negligence exists is bound to exercise reasonable care to avoid in- 
jury as a result of such negligence upon recognition of the risk 
arising therefrom. Many recent cases, however, fail to fully 
recognize the modern tendencies, which, without changing the 
rule, have altered its application. 

A particular example of this failure to recognize modern inter- 
pretations of old rules is the case of Hicks v. The Southern Ry. 
Co., 1 where the court held that it was proper to sustain a demurrer 
to the allegations of the plaintiff that, while employed as a railway 
postal clerk, he had contracted an illness as a result of exposure in 
a mail car, which the defendant had failed to heat. In the lan- 
guage of the Court: "The law imposed upon the plaintiff the duty 
of avoiding the negligence of which he fully knew; and since he 
did not avoid it, he failed to use ordinary care for his own safety." 
The sole point, upon which the conclusion of the plaintiff's contri- 



412. 



21 Henry St. George Tucker: Limitations on the Treaty-Making Power, p. 

22 U. S. v. Shauver, supra. 

2a U. S. v. Thompson, supra. 
«99S. E. 218 (Ga. 1919)- 



